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SUPREME COURT OF APPEALS OF VIRGINIA. 



Commonwealth v. Barrow. 

Jan. 13, 1916. 
[87 S. E. 576.] 

Criminal Law (§ 150*) — Limitation of Prosecution — Commence- 
ment of Period — Statute. — Under Code 1904, § 1472, as amended by 
Acts 1908, c. 196, declaring no school trustee shall have any pecun- 
iary interest in any contract for building a public free schoolhouse 
or in furnishing material to a contractor for building such school- 
house, and that for such offense, the officer, besides removal, shall 
be subject to a penalty of not less than $500, be deemed guilty of a 
misdemeanor, and, upon conviction, punished by fine and impris- 
onment in the discretion of the jury, and section 3889, providing 
that a prosecution for a misdemeanor, or any pecuniary fine, for- 
feiture, penalty, or amercement, shall be commenced within a year 
after there was cause, where a school trustee acquired a pecuniary 
interest in a contract for building a public free schoolhouse and 
in furnishing material to a contractor for building it, and was sued 
by the state more than one year thereafter to recover the statutory 
penalty, recovery could not be had on the theory that all the money 
that the trustee was to receive under the contract had not been 
paid when the action was brought, and that the offense was con- 
tinuous until the agreement was fully consummated by payment, 
since a penal statute must be strictly construed, while by the plain 
language of section 1472 the offense is complete when the pecun- 
iary interest is acquired or the material furnished. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 
275; Dec. Dig. § 150.*] 

Error to Circuit Court, Brunswick County. 

Action by the Commonwealth against C. S. Barrow. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

The Attorney General and B. P. Buford, of Lawrenceville, for 
the Commonwealth. 

Turnbull & Turnbull, of Lawrenceville, for defendant in error. 

Whittle, J. In June, 1914, the commonwealth of Virginia 
brought an action of debt in the circuit court of Brunswick 
county against C. S. Barrow, a school trustee in one of the dis- 
tricts of that county, to recover the amount of two penalties for 
violations of section 1472 of the Code, as amended by Acts 1908, 
p. 295. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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The act, among the other things, declares that : 
"No * * * trustee * * * shall have any pecuniary in- 
terest, directly or indirectly, in any contract for building a public 
free schoolhouse or in furnishing material to a contractor for 
building such schoolhouse * * *" 

— and furthermore, that for those offenses such officer, "besides 
being removed from his post, shall be subject to a penalty of not 
less than ten nor more than five hundred dollars." 
The act also provides that : 

"Any * * * trustee violating the provisions of this sec- 
tion shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by a fine of not less than twenty 
dollars nor more than five hundred dollars, and in the discretion 
of the jury may be imprisoned in the county or corporation jail 
not more than six months; and the judge of every circuit and 
corporation court in this commonwealth shall give this law espe- 
cially in charge to every grand jury impaneled therein." 

Section 1475 provides that : 

"The suit for such penalties shall be in the name of the com- 
monwealth, and if prosecuted in a court of record it shall be the 
duty of the attorney for the commonwealth for the county to 
conduct the same." 

Section 3889 prescribes : 

"* * ' * And a prosecution for a misdemeanor, or any 
pecuniary fine, forfeiture, penalty, or amercement, shall be com- 
menced within one year next after there was cause therefor." 

It is conceded that the defendant in error, Barrow, was guilty 
of the violation of section 1472, in two particulars: (a) In ac- 
quiring a pecuniary interest in a contract for building a public 
free schoolhouse; and (b) in furnishing material to a contractor 
for building such schoolhouse. It is also conceded that this ac- 
tion was not commenced within one year next after the defendant 
committed the offenses specified. 

In these circumstances, at the request of the defendant, the 
court instructed the jury: 

"That, although they believed from the evidence that the de- 
fendant furnished material and acquired a pecuniary interest in a 
contract with Hamilton [the contractor] to build certain school- 
houses, * * * yet they cannot find for the plaintiff unless 
they further believe from the evidence that said material was 
furnished and said - pecuniary interest was acquired * * * 
within one year prior to June 13, 1914 [the date of the institu- 
tion of the action]." 

Thereupon the jury returned a verdict for the defendant, and 
upon that verdict the judgment under review was rendered. 
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The learned attorney General seeks to escape the consequences 
of the act of limitation on the theory that all the money that 
Barrow was to receive under the contract had not been paid at 
the time the action was brought, and that the offense was continu- 
ous until the agreement was fully consummated. 

We cannot concur in that interpretation of a statute which is 
not only highly penal in its character, but which also declares 
that its violation shall constitute a misdemeanor punishable by 
fine, and, in the discretion of the jury, imprisonment. By the 
plain language of the act the offense is complete when the 
pecuniary interest is acquired, or the material is furnished, and 
the terms of section 3889 cannot be extended by doubtful impli- 
cation. This must have been the view taken by counsel when this 
suit was brought; otherwise its institution would have been pre- 
mature. 

In Ackiss v. Satchell, 104 Va. 700, 704, 52 S. E. 378, 379, it 
is said: 

"The general rule is that the courts have no authority to make 
any exception in favor of a party to protect him from the con- 
sequences of the statute, unless they come clearly within the let- 
ter of the saving clauses therein contained, and that the exercise 
of any such authority by the courts is an usurpation of legislative 
powers wholly unwarranted, and to which the courts should never 
resort. By making the exceptions which exist in the statute, the 
Legislature has exercised its prerogative, and the fact that no 
others were made clearly indicates that no other should exist, and 
the courts have no power to add any, however much the ends of 
justice in a particular case may seem to demand it. 2 Wood 
on Lim. § 252 ; Angell on Lim. §§ 194, 476; Bickle, etc., v. Chris- 
man, 76 Va. 678, 685 ; Amy v. Watertown, 130 U. S. 320, 9 Sup. 
Ct. 537, 32 L. Ed. 953." 

It was said by Marshall, C. J., in United States v. Wiltberger, 
5 Wheat. 76, 5 L. Ed. 37, that : 

"The rule that penal laws are to be construed strictly is perhaps 
not much less old than construction itself. It is founded on the 
tenderness of the law for the rights of individuals, and on the 
plain principle that the power of punishment is vested in the leg- 
islative, not in the judicial, department. * * * The case must 
be a strong one, indeed, which would justify a court in depart- 
ing from the plain meaning of words, especially in a penal act, 
in search of an intention which the words themselves do not 
suggest. To determine that a case is within the intention of a 
statute, its language must authorize lis to say so." U. S. v. 
Lacher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080; Gates & 
Son Co. v. Richmond, 103 Va. 702, 49 S. E. 965 ; Western Union 
Tel. Co. v. Walker Bros., 116 Va. 255, 81 S. E. 74. 
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The judgment complained of it without error, and must be 
affirmed. 
Affirmed. 

Cardwell, J., absent. 

Editor's Note. — Notwithstanding the rule that it is the legisla- 
ture, not the court, which is to define a crime, and ordain its pun- 
ishment, the intention of the law-maker must govern in the con- 
struction of penal, as well as other statutes. But this is not a new 
independent rule, which subverts the old. It is a modification of 
the ancient maxim, and amounts to this, that though penal laws are 
to be construed strictly, they are not to be construed so strictly 
as to defeat the obvious intention of the legislature. If a case be 
within the intention, it must be considered as if within the letter 
of the statute. So, if it be within the reason of the statute. The 
maxim is not to be so applied as to narrow the words of the stat- 
ute to the exclusion of cases, which those words, in their ordinary 
acceptation, or in that sense in which the legislature has obviously 
used them, would comprehend. The intention of the legislature is 
to be collected from the words they employ. Where there is no 
ambiguity in the words, there is no room for construction. To de- 
termine that a case is within the intention of a statute, its language 
must say so. It would be dangerous, indeed, to carry the principle, 
that a case which is within the reason or mischief of a statute, is 
within its provisions, so far as to punish a crime not enumerated in 
the statute, because it is of equal atrocity, or of kindred character, 
with those which are enumerated. If this principle has ever been 
recognized in expounding criminal law, it has been in cases of con- 
siderable irritation, which it would be unsafe to consider as prece- 
dents forming a general rule for other cases. 

The ground relied on in the principal case to take it out of the 
operation of the statute of limitations is not only not within the 
letter but it is not within the spirit of the statute, and there seems 
to be no precedent for holding that the general rule is not appli- 
cable to the case. The question is, whether the courts can create 
an exception, not made by the statute. Have the courts the power 
thus to add to the exceptions created by the statute? That is the 
precise question in this case. 

It is said by Mr. Justice Strong, in Braun v. Sauerwein, 10 Wall. 
218, 223: "It seems, therefore, to be established, that the running 
of a statute of limitation may be suspended by causes not mentioned 
in the statute itself." The observation is undoubtedly correct; but 
the cases in which it applies are very limited in character, and are 
to be admitted with great caution; otherwise the court would make 
the law instead of administering it. The general rule is that the 
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language of the act must prevail, and no reasons based on appar- 
ent inconvenience or hardship, can justify a departure from it. 

There may be, however, some exceptions to the general rule, it 
seems, and a statute may be suspended by causes not mentioned in 
the statute itself. But the cases where the general rule does not 
apply, as was said by the Supreme Court of the United States, in 
Amy w. Watertown, 130 U. S. 320, are very limited in character, and 
are to be admitted with great caution; otherwise the courts would 
make the law instead of administer it. See Ackiss v. Satchell, 304 
Va. 700, 704. It appears from a review of the authorities that con- 
cealment of fraud has by many courts been considered good ground 
for suspending the statute of limitations, even in actions at law. 
But this is very different from a case where a party knows that he 
has a cause of action; it is his own fault if he does not avail him- 
self of those means which the law provides for prosecuting his 
claim, or instituting such proceedings as the law regards sufficient 
to preserve it. 

The statute considered in the principal case has expressly pro- 
vided for the case. It has provided no such an exception as was 
there set up. If that is an omission, the courts cannot supply it. 
That is for the legislature to do. The plaintiff must take those 
steps which the law provides for commencing an action and keep- 
ing it alive. 

R. C. W. 



